REPORT:  IOWA FAILS TO ENFORCE CLEAN WATER ACT FOR LIVESTOCK OPERATIONS, RISKING PUBLIC HEALTH AND STATE WATERS

DES MOINES, IA and WASHINGTON, D.C.///May 19, 2004///The Iowa Department of Natural Resources (IDNR) lacks the authority and resources to properly regulate the states’ livestock operations under the federal Clean Water Act, according to a new report released today by the Environmental Integrity Project (EIP), a nonpartisan nonprofit group. As a result, the health of Iowa’s citizens and its natural resources (including water quality) are threatened. 

The EIP report, entitled “Threatening Iowa’s Future: Iowa’s Failure to Implement and Enforce the Clean Water Act for Livestock Operations,” finds that Iowa has failed to regulate thousands of major livestock operations, despite federal laws clearly requiring the state to do so. The largest of these facilities confine more than five million chickens, 24,000 swine, or 10,000 cattle on a single site and generate millions of gallons of waste. 

The federal Clean Water Act requires large animal feeding operations (known as “concentrated animal feeding operations” or CAFOs, for short) to obtain operating permits that impose pollution controls, as well as monitoring and reporting requirements, to prevent manure discharges. The Iowa Department of Natural Resources estimates 3,500 of Iowa’s livestock operations are required to obtain federal Clean Water Act operating permits, yet it has issued only 42 permits to open feedlots. IDNR has never issued a Clean Water Act operating permit to a confinement feeding operation, although the state has documented over 1,800 confinement facilities that should have them.  

Michele Merkel, EIP senior counsel, said:  “Iowa leads the nation in large-scale livestock operations, but has a weak set of rules to ensure that the public health and the environment are protected from the related waste management problems.  The result is a fast-and-loose regulatory environment where it pays for CAFOs to pollute Iowa’s waters.”  

This is not a matter of technical bureaucratic rules:  Unregulated large livestock operations often impair water quality in Iowa’s rivers and lakes. The Iowa Department of Natural Resources documented at least 329 manure spills from animal feeding operations between 1992 and 2002. The vast majority of these spills reached surface waters, killing over 2.6 million fish. Improperly managed manure also threatens human health in Iowa by causing high nitrate levels in drinking water and by recreational exposure to waterborne pathogens.

“Raising livestock is a vital part of Iowa,” said Susan Heathcote, research director for the Iowa Environmental Council.  “However, in the past ten years we have seen a trend toward larger, highly concentrated operations.  The sheer concentration of waste generated at these facilities poses a significant risk to groundwater and surface water. It’s absolutely imperative for the DNR to effectively enforce the existing state and federal laws.”
The toll on the quality of life for thousands of Iowa residents is evident in the words of Sharlene Merk, a family farmer and member of Iowa Citizens for Community Improvement.  As someone who lives next to a CAFO near Audubon, Iowa, Merk said:  “I’ve seen firsthand how Iowa’s land, air and water are all being affected by these giant livestock operations.  The IDNR has a responsibility to not only protect the environment, but also the citizens of Iowa, who are suffering the ill health effects of these mega farms. Right now, they’re not doing it.”

KEY FINDINGS

EIP analyzed state IDNR data on manure spills, permitting and enforcement to evaluate IDNR’s implementation of the Clean Water Act for CAFOs. Below are key findings based on this data:

· 500 years for compliance? IDNR instituted a registration program for open feedlots in March 2001 to encourage voluntary compliance with the NPDES program. A total of 1,576 producers registered for the program. As of April 2004, IDNR had issued only nine new NPDES permits in the three years since IDNR instituted the registration program.  At this rate of three permits per year, if no new CAFOs are built, it will take IDNR over 500 years to issue NPDES permits to all 1,576 open feedlot registrants. 
· The state is outgunned. IDNR does not have adequate resources to regulate the entire universe of facilities. IDNR regulates about 3,500 CAFO facilities with only about 27 full-time staff dedicated to inspections, permitting and enforcement. Twenty-one of these positions are field staff that inspect the facilities and review manure management plans.  About five people are responsible for construction and operation permitting for the state. The majority of the enforcement work falls on one attorney.  
· Paper tiger penalties. IDNR’s enforcement actions against some violators are ineffective because penalties are too low to compete with the economic benefit of noncompliance or to provide deterrence. Out of the 180 enforcement actions for discharges to water since 1992, IDNR collected the maximum administrative penalty of $5,000 in only nine of the actions.  IDNR also refers very few cases to the Attorney General for further investigation and prosecution, even though the Attorney General has the ability to seek higher penalties than the IDNR. In addition to low penalties, IDNR recovers damages for fish kills that are minuscule to nothing. Out of 70 separate fish kill incidents that occurred between 1992 and 2002, the damages recovered per fish killed averaged only $0.12 per fish.  In 13 cases, no damages were assessed.
· Buried records. IDNR does not have basic permitting and enforcement data on its website; rather paper files are spread out among various field offices. The lack of such basic information hampers citizen participation in the enforcement process.  The public’s direct access to compliance information also provides incentives for regulated entities to comply with the law.
· Weak EPA oversight. Since 1997, EPA has initiated four administrative actions against open feedlots in Iowa and filed one civil case in federal court. EPA has never initiated an enforcement action against a confinement operation in Iowa under the Clean Water Act.  In addition, EPA rarely inspects animal feeding operations in Iowa— it has inspected only five open feedlots in the last five years. 
· Potential conflicts of interest.  Final decisions on IDNR referrals to the Attorney General’s Office and appeals of permits and orders are made by the Environmental Protection Commission (EPC), a nine member panel appointed by the governor. At least five of the nine members must be actively engaged in activities that are regulated by the state. Three of the members must be actively engaged in livestock or grain farming. Conflict of interest provisions that conform to federal law do not exist to ensure that the Environmental Protection Commission is impartial and balanced.  

KEY RECOMMENDATIONS:

The EIP makes a number of recommendations in its report to improve IDNR’s Clean Water Act permitting and enforcement program for livestock operations:

· Statewide moratorium on new construction and expansion. Given the number of facilities and lack of resources devoted to regulating the industry, at minimum, a moratorium should be in place until IDNR has enough resources to (1) fully inspect all CAFOs on a regular basis; (2) issue NPDES permits to all CAFOS required under federal law to obtain them; and (3) take appropriate enforcement actions against CAFOs in noncompliance.
· Increase funding. IDNR should identify the resources necessary to fulfill its regulatory obligations and make its resource needs known at the legislature and to EPA. State legislators should examine all available funding mechanisms, including NPDES permit fees which should be set at levels sufficient to recoup the costs of NPDES permitting, monitoring and enforcement activities.  
· Issue permits to all CAFOs. IDNR should issue NPDES permits to all CAFOs that have strong technical standards and monitoring and reporting requirements. A regulatory program that covers only a fraction of pollution sources is not fair, credible or effective.  IDNR should tailor NPDES permits to individual facilities or develop them on a watershed basis.
· Tougher enforcement. The legislature should increase IDNR’s administrative penalty authority so that IDNR may recover the economic benefit of noncompliance in its cases and may impose penalties that provide deterrence.  IDNR should also escalate its enforcement actions more quickly and refer more cases to the Attorney General’s Office for prosecution. 
· Increase public access. IDNR should post all of its CAFO permits and enforcement orders on its website. Compliance and enforcement data that are transparent and publicly available is necessary to secure environmental and public health protections.
· Tighter EPA oversight. EPA should audit IDNR’s CAFO program. Based on the results of the audit, EPA should revise its partnership agreements with IDNR to include a corrective action plan that has measurable goals and timelines to bring Iowa CAFOs into compliance with federal law as quickly as possible. 
· Adequate conflict provisions. The legislature and IDNR should develop conflict provisions for members of the Environmental Protection Commission to prevent inappropriate bias or abuse.  
About eip

Founded by Eric Schaeffer, the Environmental Integrity Project (http://www.enviromentalintegrity.org) is a nonpartisan, nonprofit organization established in March of 2002 to advocate for more effective enforcement of environmental laws. Schaeffer directed the U.S. Environmental Protection Agency's Office of Regulatory Enforcement until 2002, when he resigned after publicly expressing his frustration with efforts of the Bush Administration to weaken enforcement of the Clean Air Act and other laws.
EDITOR’S NOTE:  The full text of the report and a live, streaming audio replay of the phone-based news event will be available on the Web by 6 p.m. CDT on May 19, 2004 at http://www.environmentalintegrity.org.

CONTACTS:   Stephanie Kendall, for the Environmental Integrity Project, (703) 276-3254 or skendall@hastingsgroup.com; Susan Heathcote, research director for the Iowa Environmental Council, (515) 244-1194 or Heathcote@earthweshare.org; Kari Carney, Iowa Citizens for Community Improvement, (515) 282-0484 or kari@iowacci.org; and Lee Little, beekeeper and Taylor County Board of Supervisors member, (712) 523-2370) or beelady@frontiernet.net.

